Pre-Trial Procedures Before the International Criminal Court
by Dr. Olympia Bekou®

Introduction:

Thomas Lubanga Dyilo, when asked in his first appearance before the International
Criminal Court about his profession, he said he was a “politician”.* Thomas Lubanga
Dyilo is in fact a dangerous warlord. According to the Warrant for his Arrest, he is the
alleged founder of the UPC (Union des patriotes congolais), and the FPLC (Forces
patriotiques pour la libération du Congo), the alleged former Commander-in-Chief of
the FPLC and the alleged current president of the UPC.? Accused of war crimes under
the ICC Statute, and in particular of enlisting and conscripting children under the age
of fifteen and using them to participate actively in hostilities,® he became the first
person to appear before the International Criminal Court.*

The International Criminal Court:®

The International Criminal Court (ICC) is the most important international institution
created in the past decade in this field. The ICC was created by an international treaty,
which was concluded in Rome in 1998, and entered into force on the 1% of July 2002.°
The Rome Statute numbers one hundred States Parties to it,” which is an extraordinary
achievement for this type of treaty. The Court has its seat in the Hague and it has
jurisdiction over war crimes, crimes against humanity and genocide.® There are
currently four situations before the ICC,° and Thomas Lubanga Dyilo has been
arrested in connection with the situation in the Democratic Republic of Congo.*°

The operation of any court, the ICC being no different in that respect, is strictly
defined in a legal instrument such as a code, Act or Statute and all parties taking part
in a trial have to follow a set procedure. The operation of the ICC is governed by its
Statute, and the Rules of Procedure and Evidence (RPE). Where the ICC differs from
a national court, is that the Statute is the result of exhausting negotiations prior to and
during the 1998 Rome Conference. Every provision in the Statute had to be agreed
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among the one hundred and eighty States that took part in the Court’s creation.
Getting such a large number of States to agree on a criminal procedure system to be
applied by a Court that deals with the most serious international crimes, is in itself a
great achievement. This agreement, of course, comes at a price. The many
compromises found in the Statute, not least because States favoured their own “civil”
or “common” law system with which they were familiar and perhaps refused to see
the merits of the “other”, the “unknown” or “foreign” systems, leave us with a
delicate balance which is particularly evident in the procedural aspects of the ICC
Statute.

The Pre-Trial Chamber:!

Having set out the background, I am moving now to the topic of my investigation. In
the ICC, there is a dedicated Pre-Trial Chamber with seven judges currently assigned
to it."? The Pre-Trial Chamber has significant functions which cover three main areas:
First, the Chamber is in charge of authorising an investigation,*® of reviewing the
Prosecutor’s decision not to proceed with an investigation'* and quite importantly, of
dealing with issues of admissibility.*

Second, the Chamber ensures that the rights of the person and those of the victims are
safeguarded at the preliminary stage.

Third, the Chamber may be seized of a so-called “unique investigative opportunity”,*®
by virtue of which, if it finds that these may not be available subsequently, the taking
of testimony or of a statement from a witness, or the examination, collection or testing
of evidence is authorised for the purposes of a trial.

In the time allocated to me I have chosen to elaborate on some aspects of the Pre-Trial
procedures before the ICC. Obviously, | will not be able to go into much detail. | have
decided to focus on the procedure following the first appearance of the person, until
the confirmation of the charges, which signifies the end of the Pre-trial process, and
the beginning of the main trial. What | will be concentrating upon is known as pre-
trial procedure stricto sensu.’

The Initial Hearing:

So, what should Mr Lubanga expect from the moment he was transferred to the
Hague?

The first contact of a suspect with the Court is at the initial hearing, whose purpose is
to ensure that he has been informed of the crimes allegedly committed but also to
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ensure that the he has been informed of his rights.'® Also, quite importantly, it is the
moment where the Court seeks to establish whether any violations of the person’s
rights have taken place during his arrest or surrender.”® At this point | need to stress
that the Statute explicitly provides for compensation to the victims of unlawful arrest
or detention.?® If such irregularities occur, a State is not entitled to refuse surrender to
the ICC, but instead, they ought to transfer the person to the Court which will then
deal with this issue.?*

Interim Release:

On, or just after the initial proceedings before the Pre-trial Chamber, the Accused is
entitled to request interim release.?” This may come as a shock particularly to those of
us trained in the civil law tradition. How can someone accused of crimes falling under
the jurisdiction of the Court, which by definition are the most serious international
crimes, be entitled to provisional release pending trial? How can we guarantee that
this person will not flee? That their victims and witnesses will not be intimidated if
not put at risk? The right to interim release exists in the Statute, but is by no means
granted automatically. If the conditions found in Article 58(1) with regard to the
issuance of the arrest warrant are met, then the person shall continue to be detained.?®
That is, if there are reasonable grounds to believe that the person has committed a
crime within the jurisdiction of the Court and that his arrest appears necessary in order
to ensure the person’s appearance at trial, and that the investigation or proceedings
will not be obstructed or endangered, or to ensure that the person will be prevented
from continuing with the commission of that crime or another related crime arising
out of the same circumstances.?* It seems to me that this is a considerable burden to
discharge. In the event however that the Pre-trial Chamber finds that the conditions of
Avrticle 58(1) are not satisfied, then interim released shall be ordered, with or without
conditions attached.”® What might seem as a stringent requirement for provisional
release to be granted, is balanced out by paragraph 4 of Article 60 which states that
the Pre-Trial Chamber “shall ensure that a person is not detained for an unreasonable
period prior to the trial due to inexcusable delay by the Prosecutor.” In such a case,
the Pre-Trial Chamber shall consider release of the person with or without
conditions.”® Of importance here is the reference to an “unreasonable” period of
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detention, which is down to an “inexcusable” delay by the Prosecutor. The Statute
does not provide any indication of what length of time would be considered as
unreasonable nor what would be regarded as an inexcusable delay. This of course can
only be decided in concreto. | think this provision is there to guarantee the person’s
rights before the ICC and serves at the same time, as a reminder to the Prosecutor that
efficacy of the process is important. Provisional release at the pre-trial stage of the
ICC is therefore a careful weighting of the rights of the suspect and respect for the
judicial process.

Disclosure:?’

I would now like to draw your attention to another issue; that of disclosure of
evidence. This phase covers the exchange of evidence by the Prosecutor to the
Defence prior to the confirmation hearing.® Although disclosure is specifically
provided for in the Statute,”® the system of disclosure and how this is to be used in
practice is not settled. This has led in the recent months to a frenzy of activity before
the Pre-Trial Chamber in the Lubanga Dyilo Case regarding “how”, “what” and
“when” evidence should be disclosed.* I do not wish to burden you with the intricate
procedure enshrined in the Statute and the RPE. To me, the source of this confusion is
the fact that in Rome the exact nature of the process with regard to this issue was not
strictly defined.®* How could it have been anyway? When it comes to procedure, it
seems that States were happy to have reached a decision on the guiding principles and
not to the finer details of it. Now that disclosure is about to take place, some grey
areas in the Statute emerge. The main point of contention in disclosure is not whether
disclosure covers both incriminatory and exculpatory evidence gathered by the
Prosecutor, which needs to be disclosed to the Defence in order for them to
adequately prepare for the confirmation hearing.** An underlying concern is whether
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in fact, the Prosecutor ought to gather evidence that will potentially help the Defence
and then make it available to all, thus creating a “dossier” tradition found in civil law
systems®, or whether each party is ultimately responsible for gathering its own
evidence which would be subsequently disclosed inter partes only,* a system similar
to the common law tradition. The issue is far from settled. In the Lubanga Dyilo case
and in an Annex to the Decision on the Final System of Disclosure and the
Establishment of a Timetable® the single judge outlines the discussion on the Final
Disclosure system. This takes a rather balanced view on the issue. In allowing the
disclosure of evidence that will only be relied upon at the confirmation hearing to be
communicated to the Chamber by filing in the record of a case® the Judge favours
inter partes disclosure prior to communication,®” whilst emphasising the aim of the
disclosure procedure to guarantee the right to a fair trial for the accused and
effectiveness of the process.®® Of importance to the Judge is the effectiveness of the
disclosure, as well as the protection of victims and witnesses, the confidentiality of
certain information, the preservation of evidence and a guarantee that the victims in
this case are in a position to exercise their rights under the Statute and the Rules.*® In
the light of the above, a detailed timetable for the disclosure of evidence has been
drawn up. It remains of course to be seen whether this system is workable in practice.

The Confirmation Hearing:

The Pre-Trial Process ends with the confirmation hearing.** The role of such a hearing
is to determine whether sufficient evidence exists to establish substantial grounds to
believe that the person is criminally liable. The guilt or innocence of the person will
of course be determined at trial. Of interest in the confirmation hearing is that
although there are no trials in absentia before the ICC* a limited hearing in the
absence of the person may take place at the confirmation stage. This is only if the
person concerned has waived his right to be present, has fled or cannot be found.*?
Such a hearing does not violate the rights of the person to be tried in his presence, but
is necessary in limited situations, in order to decide whether there is scope for a main
trial, which in any event may only take place in the presence of the accused. The Pre-
Trial Chamber may confirm or decline to confirm the charges, or it might request
further evidence or the conduct of further investigations and even the amendment of
the charges.*®* The Chamber therefore potentially acts as a restraint on the Prosecutor,
by protecting the person from a frivolous trial. It also protects the Court from
unnecessarily committing its resources to a futile process. The merits therefore of the
Pre-Trial process should not be underestimated. At the same time, the limitations of
the process should not be forgotten. Pre-Trial procedures are important insofar as they
pave the way for a successful trial. 1 had hoped to have been able to comment on the
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confirmation hearing at the Lubanga Dyilo Case, but this has been postponed for
September 28™.#* In the run up to this hearing, there is plenty of activity before the
Pre-Trial Chamber which will certainly give us all something to think about.

Conclusion:

I hope | have shed some light on some of the issues on the pre-trial proceedings
before the ICC. | would like to emphasise that although the functions of the Pre-Trial
Chamber are outlined in the Statute, the specific application of the provisions therein
has not been fully tested in practice. In fact, in many respects the Lubanga Dyilo case
constitutes a good opportunity to assess the Court’s efficacy. All parties involved are
operating within the framework set by Statute and the RPE but their various motions
have been aimed at delimiting their outer limits. Be that as it may, we should always
remember that procedure does matter. In the case of the ICC this procedure is neither
civil nor common law; it is a distinct international criminal law procedure. The Statute
is by no means perfect, but it is all we have got. It is now the Court’s task to render
this a workable instrument. Respect for an individual’s rights is pivotal, but so is
maintaining the efficacy and integrity of the judicial process. This is a fine balance
indeed, but is one which will need to guide us when assessing the pre-trial procedures
before the ICC.

“4 See Decision on the Postponement of the Confirmation Hearing and the Adjustment of the Timetable
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