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1. Introduction

As we are about to celebrate in November the 25" Anniversary of the
Convention on the Rights of the Child (CRC), the United Nations General Assembly
will most likely adopt a new practical instrument to assist States in giving full effect to
the provisions of article 19 of the Convention. The new United Nations Model
Strategies and Practical Measures on the Elimination of Violence against Children in
the Field of Crime Prevention and Criminal Justice (thereafter the Model Strategies)
are designed to help Member States to address the need for integrated strategies for
crime prevention and child protection. They respond to the need to offer children the
protection to which they have an unqualified right: to protect all children against all
forms of violence and, in particular, vulnerable or marginalized children who find
themselves in conflict with the law.

States have the duty to take appropriate measures to effectively protect
children from all forms of violence. Article 19 of the Convention requires State Parties
to “take all appropriate legislative, administrative, social and educational measures to
protect the child from all forms of physical or mental violence, injury or abuse, neglect
or negligent treatment, maltreatment or exploitation, including sexual abuse, while in
the care of parent(s), legal guardian(s) or any other person who has the care of the
child”.

The obligations of States with respect to the protection of children and their
rights are well established. The United Nations Committee on the Rights of the Child,
in its General comment No. 13 (2011) - The Right of the Child to Freedom from all
Forms of Violence, referred to institutional and system violations of child rights and
explained that:

"Authorities at all levels of the State responsible for the protection of children from all
forms of violence may directly and indirectly cause harm by lacking effective means of
implementation of obligations under the Convention. Such omissions include the failure
to adopt or revise legislation and other provisions, inadequate implementation of laws
and other regulations and insufficient provision of material, technical and human
resources and capacities to identify, prevent and react to violence against children. It is
also an omission when measures and programmes are not equipped with sufficient
means to assess, monitor and evaluate progress or shortcomings of the activities to end
violence against children." (Committee on the Rights of the Child, 2011, para 32).

The Model Strategies are important because they are the first international
instrument to fully articulate the responsibility of the police and other criminal justice
institutions and agencies to prevent and respond to violence against children. They also
emphasize the importance of adopting a comprehensive approach to that task.



2. Background

In 2006, the United Nations Study on Violence against Children revealed the
high incidence of various types of violence against children within the family, schools,
alternative care institutions and detention facilities, places where children work and
communities (United Nations, 2006). The study highlighted the particularly high risk
of violence faced by various vulnerable groups of children, including children alleged
as, accused of or recognised as having infringed the penal law, and it encouraged a
discussion on the ways in which criminal justice institutions could play a more
effective role in preventing and responding to such violence.

Pursuant to Human Rights Council resolution 18/12 of 24 September 2011, an
expert consultation on the prevention of and responses to violence against children
within the juvenile justice system took place in Vienna on 23-24 January 2012. The
results of the Expert Consultation informed the “Joint report of the Office of the High
Commissioner for Human Rights, the United Nations Office on Drugs and Crime and
the Special Representative of the Secretary-General on Violence against Children on
prevention of and response to violence against children within the juvenile justice
system” (OHCHR/UNODC/SRSG-VAC, 2012). That report, submitted to the Human
Rights Council in September 2012, identified the risks of violence to which children
are exposed in that system and analyzed the systemic factors that contribute to such
violence.

A High Level Panel discussion on violence against children within the juvenile
justice system took place at the General Assembly in its 67th Session on 8 October
2012. The main purpose of that event was to raise awareness of the issue and launch
the above-mentioned report on violence against children within the juvenile justice
system. As a result of that process, in November 2012, the General Assembly adopted
a Resolution on “Human Rights in the Administration of Justice”* which contained an
invitation to the “Commission on Crime Prevention and Criminal Justice to consider
developing a set of model strategies and practical measures on the elimination of
violence against children in the field of crime prevention and criminal justice in
consultation with all Member States and in close collaboration with all relevant United
Nations entities”. The Model Strategies were drafted and reviewed at an expert group
meeting in Vienna in October 2013 and discussed and negotiated at an open-ended
intergovernmental expert group meeting hosted by Thailand, in Bangkok, in February
2014. In May of this year, the Model Strategies were adopted by the UN Commission
on Crime Prevention and Criminal Justice and recommended for adoption the General
Assembly.

3. The Role of the Criminal Justice System

Article 19 of the Convention refers to the kind of protective measures that
should be taken, as appropriate, to protect children against violence. These are
described as: assistance and support for the child and for those who have the care of
the child, as well as other forms of prevention and measures to report, identify,
investigate and respond to child maltreatment. Article 19 also refers briefly to the need
for effective measures “as appropriate, for judicial involvement” but it otherwise fails
to acknowledge the role of the criminal justice system in preventing and responding to
violence against children. One could argue that, at the time the CRC was adopted, there
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still prevails a deep-rooted skepticism about the willingness, capacity and ability of the
police and other criminal justice institutions to intervene competently, sensitively and
effectively in the often delicate situations involving violence against children. Since a
lot of the violence occurred in private settings, such as the family, there was great
ambivalence about involving these institutions. The same was true then of the
perception of the criminal justice system’s role in responding more generally to
domestic violence.? However, since then, things have changed and there is now a
greater recognition of the specific role of that system in our institutional responses to
violence against children.

In fact, since the adoption of the CRC, other international conventions and
protocols were also adopted that called for the criminalization of various forms of
violence against children and concurrently created an obligation for law enforcement
and criminal justice institutions to prevent, investigate, punish and otherwise control
these crimes. This was the case for example of Optional Protocol to the Convention on
the Rights of the Child on the sale of children, child prostitution and child
pornography” and the Protocol to Prevent, Suppress and Punish Trafficking in Persons,
Especially Women and Children®.

Nevertheless, with few exceptions, the complementary roles of the justice
system on the one hand, and the child protection, social welfare, health and education
sectors on the other, in creating a protective environment and in preventing and
responding to violence against children is something that has barely been
acknowledged in human rights and other international instruments. The adoption of the
Model Strategies will change all this.

The Model Strategies use a broad definition of violence which includes all
forms of physical or mental violence, injury or abuse, neglect or negligent treatment,
maltreatment or exploitation, including sexual abuse. This multidimensional nature of
violence against children calls for a multifaceted response and necessitates various
strategies to respond to the diverse manifestations of violence and the various settings
in which it occurs, both in private and in public life, whether committed in the home,
the workplace, educational and training institutions, the community or society, in the
criminal justice system or in situations of armed conflict or natural disaster.

4. The Model Strategies

The Model Strategies aim to improve the overall effectiveness of the criminal
justice system in preventing, prohibiting and responding to all forms of violence
against children, as well as preventing any violence against children in contact with the
justice system itself. Their main purpose is to offer a comprehensive and practical
framework to assist governments in the review of national laws, procedures and
practices to ensure that they effectively prevent and respond to violence against
children and fully respect the rights of child victims of violence in accordance with the
CRC and other relevant human rights standards. They are also meant to guide criminal
justice and other professionals responsible for crime prevention, law enforcement,
criminal justice, social assistance and child protection in dealing effectively and
sensitively with various aspects of violence against children.



The Model Strategies identify measures to prevent any further victimization of
children, including the secondary victimization of children in contact with the criminal
justice system, as accused, offenders, victims or witnesses. With respect to the
protection of children in conflict with the law, the Model Strategies are meant to guide
the review of laws, policies and procedures, as necessary, to ensure compliance with
international standards and ensure that the process of juvenile justice and criminal
justice reform is framed by a child- and gender-sensitive approach, promoting a
juvenile justice system that is fair, effective, efficient, and established as a core
dimension of the national child protection system. With respect to perpetrators of
violence against children, the Model Strategies can help ensure that decisions on the
apprehension or arrest, detention and terms of any form of release of an alleged
perpetrator of violence against a child take into account the need for the safety of the
child and others related to the child.

The Model Strategies take into account the high risk faced by children in
conflict with the law, or in the language of the CRC “children who are alleged as,
accused of or recognized as having infringed the criminal law”, especially those who
are deprived of their liberty. Because special attention must be paid to the especially
vulnerable situation of these children, the Model Strategies aim not only to improve the
effectiveness of the criminal justice system in preventing and responding to violence
against children, but also to protect children against any violence that may result from
their contacts with that system.

Many countries have adopted laws that define and condemn various forms
violence against children as serious crimes, but not all of them have insured that the
police and other criminal justice institutions actually take these crimes seriously and
accept their respective responsibilities with respect to child protection. Reducing
violent crimes against children is not necessarily always identified as a crime
prevention or policing priority. Criminal justice institutions need to strengthen and
focus their efforts to prevent and respond to violence against children and to increase
their diligence in investigating, convicting and rehabilitating perpetrators of violent
crimes against children, so as to effectively protect children against violence.

4.1 Scope and structure of the instrument

As stated in the instrument itself, the Model Strategies were formulated in
order to help States address the need for integrated violence prevention and child
protection strategies and offer children the protection to which they have an
unqualified right. The Model Strategies affirm the complementary roles of the justice
system on the one hand, and the child protection, social welfare, health and education
sectors, on the other, in creating a protective environment and in preventing and
responding to violence against children.

It is a complex tool that reflects the complexity of the problem of violence
against children and the need for comprehensive strategies to address this pervasive
problem. Each of the strategies recommended in that instrument addresses a practical
aspect of child protection against violence and offers practical measures that
purportedly reflect best evidence-based crime prevention and child protection
practices.



4.2 Guiding principles

The instrument explicitly states a number of principles to guide the
implementation of the proposed strategies in accordance with international human
rights law. These rights-based principles are as follows:

(a) That the inherent rights of the child to life, survival and development are protected;

(b) That the right of the child to have his or her best interests as a primary
consideration in all matters involving or affecting him or her is respected, whether the
child is a victim or a perpetrator of violence, as well as in all measures of prevention
and protection;

(c) That every child is protected from all forms of violence without discrimination of
any kind, irrespective of the child’s or his or her parent’s or legal guardian’s race,
colour, sex, language, religion, political or other opinion, national, ethnic or social
origin, property, disability, birth or other status;

(d) That the child be informed of his or her rights in an age-appropriate manner and
that the right of the child to be consulted and to express his or her views freely in all
matters affecting him or her, is fully respected;

(e) That all strategies and measures to prevent and respond to violence against children
are designed and implemented from a gender perspective specifically addressing
gender-based violence;

(f) That the specific vulnerabilities of children and the situations they find themselves
in, including children in need of special protection and children committing criminal
offences under the age of criminal responsibility, should be addressed as part of
comprehensive violence prevention strategies and identified as a priority for action;

(g) That measures to protect child victims of violence are non-coercive and do not
compromise the rights of these children.

Abusive protection measures must obviously be avoided. They cannot be
justified as they amount to a form of violence against children.

4.3 Structure

The tool proposes a total of 17 strategies organized into three distinct groups:
general prevention strategies to address violence against children as part of broader
child protection and crime prevention initiatives; strategies and measures to improve
the ability of the criminal justice system to respond to crimes of violence against
children and to protect child victims effectively; and, strategies and measures to
prevent and respond to violence against children in contact with the justice system.

Each strategy is itself accompanied by a varying number of related “practical
measures” that are named and listed rather than fully described or explained. Some of
these measures are unfortunately formulated in fairly general terms and may not
always be self-evident for practitioners wishing to implement them. This is perhaps the
best that could be expected from a politically negotiated text, particularly when the
measures in question are expected to apply differently in different cultural, legal and
institutional contexts. For the full implementation of the strategies, there will be a need
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for other tools, manuals or training instruments to further specify the exact nature of
these measures, their modes of application and the challenges to be expected during
their implementation.

5. Prohibition of Violence against Children and General
Prevention

A first group of strategies emphasizes the need to prohibit by law all forms of
violence against children and to specifically criminalize many serious forms of
violence. It also relates to the role of the criminal justice agencies, working together
with child protection, social welfare, health and education agencies and civil society
organizations to develop effective violence prevention programmes. It identifies the
need for both broad and context-specific measures to prevent violence against children
and challenge the ways in which such violence are tolerated. It includes research and
evaluation strategies to improve the effectiveness of violence prevention and victim
protection measures.

5.1 Ensuring the prohibition by law of all forms of violence against children

The first strategy (Strategy 1) calls for the prohibition of all forms of violence
against children because of the obvious importance of the existence of a sound legal
framework that prohibits violence against children and empowers authorities to
respond appropriately to incidents of violence. The strategy involves ensuring the
prohibition of cruel, inhumane or degrading treatment or punishment of children in all
settings, something which is already an obligation for State parties to the CRC.’
However, the strategy does not necessarily involve the criminalization of all forms of
violence, acknowledging thereby that some forms of violence should not necessarily be
defined as crime. At the same time, the strategy involves the revision of all laws
(including criminal procedure law) to remove all provisions that justify, allow for or
condone violence against children or may increase the risk of violence against children.

The same strategy also involves establishing by law a clear and comprehensive
prohibition of all harmful practices against children, supported by detailed provisions
in relevant legislation to secure the effective protection of girls and boys from those
practices, to provide means of redress and to fight impunity. This is based in part on
the recommendations contained in a 2012 report of the Special Representative of the
Secretary General on Violence against Children on protecting children from harmful
practices in plural legal systems”. That report refered explicitly to the importance of
safeguarding the supremacy of human rights standards and the need for States to
ensure that “domestic legislation relevant to children’s protection from violence and
harmful practices, foreseen in stature, customary or religious laws, is in full conformity
with human rights standards” (SRSG on Violence Against Children & Plan
International, 2012, p. 40). The same report also recommended legislation to ensure the
investigation of incidents and establish the accountability of perpetrators of harmful
practices against children, including those advising, attempting to, aiding or condoning
those practices. It also specifies that “(a)ny agreement or payment to exempt the
perpetrator from criminal or civil proceedings or sanctions should be prohibited by
law” (SRSG on Violence Against Children & Plan, 2012, p. 40).°



This particular strategy will be controversial in many parts of the world
because it essentially affirms the supremacy of international human rights law over
cultural, traditional and sometimes religious practices. It involves the removal from
national legislation of any legal provisions that justify or allow for consent to harmful
practices against children. It also involves ensuring that resorting to informal justice
systems does not jeopardize children’s rights or preclude child victims from accessing
the formal justice system. As is regularly confirmed by research, countless number of
girls and boys fall victim to harmful practices undertaken under different pretexts or
grounds, including female genital mutilation or cutting, forced marriage, breast ironing
and witchcraft rituals. Some of these practices are justified and supported by traditional
justice systems. As the report of the SRSG on Violence Against Children noted:
“While traditional, customary and religious adjudication mechanisms may be
accessible to people at the grassroots level and play an important role in the protection
of children from harmful practices, it is crucial to ensure that resorting to these
mechanisms does not jeopardize children’s rights or preclude child victims from
accessing the formal justice system” (SRSG on Violence Against Children & Plan,
2012, p. 40).

The strategy also explicitly calls also for the criminalization of various forms
of violence against children, including: engaging in sexual activities with a child using
coercion, force or threats, abusing a position of trust, authority or influence over a
child, including within the family, and abusing a particularly vulnerable situation of a
child, because of a mental or physical disability or a situation of dependence;
committing sexual violence against a child, including sexual abuse, sexual exploitation
and sexual harassment through or facilitated by the use of new information
technologies, including the Internet; the sale of or trafficking in children for any
purpose and in any form; offering, delivering or accepting, by whatever means, a child
for the purpose of sexual exploitation of the child, transfer of organs of the child for
profit or engagement of the child in forced labour; offering, obtaining, procuring or
providing a child for child prostitution; producing, distributing, disseminating,
importing, exporting, offering, selling or possessing child pornography; slavery or
practices similar to slavery, debt bondage and serfdom and forced labour, including
forced or compulsory recruitment of children for use in armed conflict; and,
committing gender-related violence against a child and, in particular, gender-related
Killing of girls.

The criminalization of some of these conducts may already be required by the
CRC or another convention or protocol to which a State may or may not be a party. For
example, article 35 of the CRC states that: “States Parties shall take all appropriate
national, bilateral and multilateral measures to prevent the abduction of, the sale of or
traffic in children for any purpose or in any form”, and similar criminalization
requirements are found in article 1 of the Optional Protocol to the Convention on the
Rights of the Child on the sale of children, child prostitution and child pornography’,
the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children, supplementing the United Nations Convention against
Transnational Organized Crime®, article 18 of the Council of Europe 2007 Convention
on the Protection of Children against Sexual Exploitation and Sexual Abuse®, or article
3 of the Convention Concerning the Prohibition and Immediate Action for the
Elimination of the Worst Forms of Child Labour.



5.2 Implementing comprehensive prevention programmes

The new instrument suggests that measures be taken to identify the specific
vulnerabilities and risks faced by children in different situations and to adopt proactive
measures to reduce those risks and take appropriate actions to support and protect all
children, in particular children in different situations of vulnerability and children in
need of special protection. Strategy Il consists of developing and implementing
comprehensive prevention programmes. States are called upon to play a leadership role
in developing effective crime prevention strategies and in creating and maintaining
institutional frameworks for their implementation and review.* On the subject of
prevention, the Committee on the Rights of the Child explained that:

"Prevention includes public health and other measures to positively promote
respectful child-rearing, free from violence, for all children, and to target the
root causes of violence at the levels of the child, family, perpetrator, community,
institution and society. Emphasis on general (primary) and targeted (secondary)
prevention must remain paramount at all times in the development and
implementation of child protection systems. Preventive measures offer the
greatest return in the long term"” (Committee on the Rights of the Child, 2011,
para 46).

On the participation of children in the prevention of crime and the development of
prevention strategies, the Committee noted that:

"(...) the voices of children have increasingly become a powerful force in the prevention
of child rights violations. Good practice examples are available, inter alia, in the fields of
violence prevention in schools, combating child exploitation through hazardous and
extensive labour, providing health services and education to street children, and in the
juvenile justice system. Children should be consulted in the formulation of legislation
and policy related to these and other problem areas and involved in the drafting,
development and implementation of related plans and programmes” (Committee on the
Rights of the Child, 2009, para 118)."

The strategy also addresses the need to adopt special protection measures for
groups of children which may be especially vulnerable.** The Committee on the Rights
of the Child has already drawn attention to the need for particular vigilance when it
comes to various marginalized groups. It also provided a long list of children in
potential vulnerable situations (Committee on the Rights of the Child, 201, para 72).
The new instrument does not contain such a list.

The same strategy calls for the development and implementation at every level
of government of comprehensive plans for the prevention of violence against children
in all of its forms. It asserts that a comprehensive strategy to eliminate violence against
children must include general and context-specific prevention measures, built on an
understanding of factors that give rise to violence against children and address the risks
of violence to which children are exposed. The need for proactive, comprehensive,
context-specific and sustainable prevention is emphasized as well as the need to
understand and address the complex and multidimensional risk factors that increase the
vulnerability of children, the different forms of neglect, exploitation and violence and
how they may be interlinked, the harmful social norms and practices, the places where
violations occur, the profiles of children at risk, and the profiles of offenders and
exploiters.”



The Report of the independent expert for the United Nations study on violence
against children refer to the need to challenge the societal acceptance of violence
which explain that, in too many instances, both children and perpetrators may accept
physical, sexual and psychological violence as inevitable and normal. (United Nations,
2006, para 26; also: WHO, 2009).

5.3 Promoting Research and Data Collection, Analysis and Dissemination

Strategy 111 concerns the need to promote research and collect data on violence
against children, including on violence against children in contact with the justice
system. In most countries the current situation is such that such data is rare and not
very reliable. The strategy identifies specific types of data and research that should be
encouraged as a practical basis for developing evidence-based policies and
interventions and for monitoring the success of existing programmes.

6. Enhanced Criminal Justice Capacity

The second group of strategies focuses on how to enhance the ability and
capacity of the criminal justice system to respond to violence against children and
protect child victims. It refers to its specific role in bringing perpetrators of violence
against children to justice, protecting child victims of violence, and working closely
together with other systems (education, welfare, child protection, health). In particular,
that part of the instrument emphasizes the crucial importance of establishing detection
and reporting mechanisms.

6.1 Establishing effective detection and reporting mechanisms

Strategy IV involves the establishment of effective detection and reporting
mechanisms. It refers to measures to ensure that criminal justice professionals are
aware of risk factors and can recognize signs that a child is at risk, as well as measures
to legally require professionals who routinely come into contact with children in the
course of their work to notify appropriate authorities if they suspect that a child is, or is
likely to become, a victim of violence. State are to ensure that “safe child- and gender-
sensitive approaches, procedures, and complaint, reporting and counselling
mechanisms are established by law, are in conformity with the obligations of Member
States under the relevant international human rights instruments, take into account
relevant international standards and norms on crime prevention and criminal justice
and are easily accessible to all children and their representative or a third party without
fear of reprisal or discrimination” (Model Strategies, para 19d). These mechanisms
should form a core element of any child protection system.

A joint report of the Special Representative of the Secretary-General on
Violence against Children and the Special Rapporteur on the Sale of Children, Child
Prostitution and Child Pornography explained that: “more often than not, children lack
trust in available services, fearing they will not be believed and judged rather than
listened to. They also frequently fear public exposure, stigmatization, harassment and
reprisals if they make incidents of violence known. In most cases, children are unaware
of the existence and role of counseling, reporting or complaint mechanisms” (2012,
21).
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In British Columbia, for example, under the Child, Family and Community
Service Act (CFCSA), child welfare workers receive reports from a person who has
reason to believe that a child or youth has been or is likely to be physically, sexually,
or emotionally abused and/or neglected. In these situations, child welfare workers must
report allegations of child physical harm, sexual abuse and neglect to the police in
accordance with existing protocols and collaborate on the investigation with the police.
The Act also contains provisions for information sharing and sets the tone for what
should be a very close cooperation between law enforcement and child protection
agencies to prevent and reduce the incidence of violence against children. Other
provinces have very similar laws in that respect. In practice, however, collaboration
between the police and child protection agencies often remains sporadic if not
problematic.

Another measure included in this strategy consists of adopting legislation, if
necessary, and working with internet service providers, mobile phone companies,
search engines, public internet facilities and others to facilitate the detection and the
investigation of child pornography. The Internet is significantly misused as a tool for
the dissemination of child pornography. *® A recent study conducted on behalf of the
United Nations Office on Drugs and Crime highlighted how advances in information
and communication technology facilitate criminal collaboration and communication
across jurisdictions and borders with regard to the commission of acts of child abuse
and exploitation (UNODC, 2014). Law enforcement agencies need the human
resources, technical capacity and appropriate tools to thoroughly and effectively
investigate such crimes.

6.1 Offering effective protection to child victims of violence

Strategy V includes two groups of measures to ensure that the criminal justice
system does as much as it can, in collaboration with child protection agencies, to
protect child victims of violence against further violence and do so while using child-
sensitive approaches. In particular, it refers to the need to ensure that national
standards, procedures and protocols are developed and implemented in order to
respond with sensitivity to child victims of violence who must be removed from a
dangerous context and need temporary protection and care in a safe place pending a
full determination of the best interests of the child. It also refers, among many other
things, to the need to ensure that the police, courts and other competent authorities
have the legal authority to issue and enforce protection measures such as restraining or
barring orders in cases of violence against children, including removal of the
perpetrator from the domicile and prohibiting further contact with the victim, as well as
to impose penalties for breaches of those orders.

In British Columbia, the Representative for Children and Youth highlighted in
several of her reports and submissions the need for supervised bail orders that can
effectively enhance victim safety by careful monitoring of the behaviour of the
accused. She noted that improvements to bail supervision practices are necessary to
enhance family safety in this Province. In domestic violence situations, any reported
bail violation should receive an immediate enforcement response. Yet, there remain
issues in that province, as in many other parts of Canada, with the enforcement of
conditions attached to court orders and the way violations of bail conditions are
currently dealt with by the criminal justice system. There are reported cases of serious
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violence against children related to the failure of the justice system to respond when
breaches of bail conditions occurred.

6.2 Ensuring effective investigation and prosecution of incidents of violence
against children

Strategy VI is about the effective investigation and prosecution of incidents of
violence against children. In countries such as Canada where here is a broad social
awareness of the problem and a fairly high level of confidence in the police, a large
number of cases are typically reported to the police each year. For example, there were
14,000 children who were victims of a police reported sexual offence in Canada in
2012 (Cotter & Beaupré, 2014). In many cases, the victims delayed reporting the
incident. In many instances also, the identification of the perpetrator is a relatively
simple matter, but the gathering of sufficient evidence to proceed with charges is often
an arduous and time consuming task. The police must engage in proactive
investigations whether an official complaint has been lodged by the child or someone
else. Sufficient resources must be allocated to these investigations and, therefore, the
investigation and prosecution of violent crimes against children must formally and
practically be identified as a system’s priority. The new instrument invites countries to
adopt and implement policies and programmes aimed at guiding all decisions
concerning the investigation and prosecution of offences of violence against children
and ensuring the fairness, integrity and effectiveness of such decisions.

6.3 Enhancing cooperation among various sectors

Strategy VII acknowledges the complementary roles of the criminal justice
system, child protection, health, education, and social service sectors and, in some
cases, informal justice systems in creating a protective environment and preventing and
responding to incidents of violence against children. It urges States to ensure effective
coordination and cooperation among these various systems and agencies and establish
stronger operational links, particularly in emergency situations, between the agencies,
while protecting the privacy of child victims of violence.

6.4. Improving criminal proceedings in matters involving child victims of
violence

Criminal proceedings can be a very troubling and even traumatic experience
for a child victim and this is often cited as a reason to avoid involving the criminal
justice system in cases of violence against children. Over the last decade or so, a lot of
efforts have been made in Canada and in other countries to introduce child-sensitive
procedures in cases involving children victims and witnesses of crime. The United
Nations, for example, adopted in 2005 the Guidelines on Justice in Matters involving
Child Victims and Witnesses of Crime'” and produced a Model Law on Justice in
Matters Involving Child Victims and Witnesses of Crime (UNODC, 2009). In 2010,
the Council of Europe adopted Guidelines on Child-Friendly Justice to help
governments make sure that children are treated properly by and in the justice system.
(Kilkelly, 2010). Strategy VIII is largely inspired by these various instruments and
proposes several measures that States should consider in developing legislation,
procedures, policies and practices for children who are victims of crime or witnesses in
criminal proceedings.
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6.5. Ensuring that sentencing reflects the serious nature of violence against
children

Strategy IX is meant to ensure that the serious nature of violence against
children is reflected in sentencing practices and that, in doing so, courts have access to
a full range of full range of sentencing alternatives. The strategy, however,
acknowledges the fact that many of the perpetrators of violence against children are
themselves children and that the principle of the best of the child applied whether the
child is a victim or perpetrator of violence. Some of the criminal justice practices
applied to child perpetrators of violence against children can have a very detrimental
impact on their social and psychological development. This is the case, for example, of
the practice of placing children on a sex offender registry (Human Rights Watch,
2013).

6.6. Strengthening capacity and training of criminal justice professionals

Strategy X refers to a host of measures to build the capacity of the criminal
justice system and criminal justice professionals to respond more effectively to
violence against children. Very importantly, however, it refers also to the need to
develop specialized expertise among these professionals and, when appropriate, to
establish specialized teams and functions within the system. Specialized training is of
course recommended (Penal Reform International, 2013). The strategy also includes
measures that can be taken by professional associations.

7. Preventing and responding to violence against children
within the justice system.

The third group of strategies relates to measures to prevent children from being
victimized during their contact with the justice system (including the juvenile justice
system). This is because of the heightened risk of violence faced by children alleged
as, accused of or recognised as having infringed the penal law. Considering that one
important objective of the criminal justice system is the protection of children’s rights,
violence against children within that system thwarts its achievement and is
counterproductive to any efforts of rehabilitation and reintegration of the child. It is
also a sad thing to observe that many of the children in conflict with the law were
themselves victims of abuse or neglect; being abused or neglected can nearly doubles a
child’s chance of having a youth justice record (Representative for Children and Youth
& Office of the Provincial Health Officer, 2009).

In that regard, the Model Strategies emphasize the need to prevent children
from becoming involved in the criminal justice system and it introduces a number of
measures for preventing the risk of violence against children at various stages of their
contacts with that system. It recommends measures to limit the involvement of
children in the justice system, prevent violence associated with law enforcement and
prosecution activities, ensure that deprivation of liberty is only used as a measure of
last resort, and prohibit violent, arbitrary or inhuman punishment of children. It
contains a number of measures to detect, protect and assist children who are victims of
violence as a result of their involvement with the justice system, including measures to
prevent and respond to violence against children in places of detention. Finally, it
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identifies oversight and accountability measures that are crucial to the prevention of
violence against children within the justice system.

A UNOHCHR/UNODC/SRSG-VAC joint report urged States: “to revise their
laws, policies and procedures to ensure compliance with international standards and
ensure that the process of juvenile justice reform is framed by a child- and gender-
sensitive approach, promoting a juvenile justice system that is fair, effective, efficient,
and established as a core dimension of the national child protection system.”
(OHCHR/UNODC/SRSG-VAC, 2012, p. 15)

The principle of the best interest of the child (affirmed by Article 3(1) of the
CRC), as it applies to crime prevention and the criminal justice process, is explained in
General Comment No. 14 of Committee on the Rights of the Child (2013). In a
previous comment, the Committee had also explained that:

"In all decisions taken within the context of the administration of juvenile justice, the
best interests of the child should be a primary consideration. (...) The protection of the
best interests of the child means, for instance, that the traditional objectives of criminal
justice, such as repression/retribution, must give way to rehabilitation and restorative
justice objectives in dealing with child offenders. This can be done in concert with
attention to effective public safety.” (Committee on the Rights of the Child, 2007, para
10)

Strategy XI involves measures to reduce the number of children in contact with
the justice system. As we know, Article 40(3)(b) of the CRC states that: “Whenever
appropriate and desirable, measures for dealing with such children without resorting to
judicial proceedings, providing that human rights and legal safeguards are fully
respected”. In, in particular, diversion'® and restorative justice programmes® are
recommended. A report of the International NGO Council on Violence against
Children adds that diversion should not be limited to minor or first-time offences, but
considered also wherever it would serve the best interest of the child (International
NGO Council in Violence against Children, 2013). With respect to indigenous
children, the Committee on the Rights of the Child encourages States to "take all
appropriate measures to support indigenous peoples to design and implement
traditional restorative justice systems as long as those programmes are in accordance
with the rights set out in the Convention, notably with the best interests of the child"
(Committee on the Rights of the Child, 2009a, para 75).

Strategy XII is about the prevention of violence and mistreatment associated
with law enforcement and prosecution activities. The UN Study on Violence against
Children (United Nations, 2006, p. 197) found that police and other security forces are
often responsible for violence against children, and that arrest is one of the situations in
which this occurs. The “Five years on” follow up study found that children are at high
risk of violence from their first point of contact with the law (NGO Advisory Council,
2011, p. 21). The strategy involves, among others things, ensuring that all arrests are
conducted in conformity with the law, to limit the apprehension, arrest and detention of
children to situations in which these measures are necessary as a last resort, and to
promote and implement, where possible, alternatives to arrest and detention. As part of
this strategy, it is most important to ensure that children are informed of their rights
and have prompt access to legal aid during police interrogation and while in police
detention, and that they may consult their legal representative freely and fully
confidentially. Article 37 (d) of the CRC states that every child deprived of his or her

14



liberty has a right to prompt access to legal and other appropriate assistance. The
United Nations Principles and Guidelines on Access to Legal Aid in Criminal Justice
Systems calls upon States to ensure that effective legal aid is provided promptly at all
stages of the criminal justice process.?

A very important strategy, reflecting a principle enshrined in the CRC, is
Strategy X111 which includes a number of measures to ensure that deprivation of liberty
is used only as a measure of last resort and for the shortest appropriate period of time.
Acrticle 37(b) of the CRC stipulates that “the arrest, detention or imprisonment of a
child shall be in conformity with the law and shall be used only as a measure of last
resort and for the shortest appropriate period of time. Article 40(4) of the Convention
stipulates that: “a variety of dispositions, such as care, guidance and supervision
orders; counselling; probation; foster care; education and vocational training
programmes and other alternatives to institutional care shall be available to ensure that
children are dealt with in a manner appropriate to their well-being and proportionate
both to their circumstances and the offence.” The Committee on the Rights of the
Child mentioned the need to prevent violence in care and justice settings by "inter alia,
developing and implementing community-based services in order to make use of
institutionalization and detention only as a last resort and only if in the best interest of
the child" (Committee on the Rights of the Child, 2011, para 47). The Bangkok Rules
also recommend avoiding the institutionalization of children in conflict with the law to
the maximum extent possible and adds that, when making such decisions, the “gender-
based vulnerability of juvenile female offenders shall be taken into account in

decision-making™?".

Alternatives to incarceration are particularly important in the case of Aboriginal
children who, as a group, are often over-represented in detention facilities.?? In British
Columbia, Aboriginal children were found five times more likely to be incarcerated
than youth in the general study population (Representative for Children and Youth &
Office of the Provincial Health Officer, 2009). A survey a youth in custody in that
province in 2013 revealed that a little more than half of these youth were Aboriginal
(McCreary Centre, 2013).

Strategy XIV is a simple one that reaffirms the prohibition against torture and
other cruel, inhuman or degrading treatment or punishment, while Strategy XV
addresses the need to prevent and responding to violence against children in places of
detention. Places of detention can be defined very broadly and during the preparation
of the new instrument there were many references to the conditions of detention of
irregular migrant or asylum-seeking children (Thomas & Devaney, 2011) and, in other
circumstances, the detention of children in military prisons (UNICEF, 2013). The
strategy includes a large number of measures that can be taken to prevent violence
against children in places of detention, including measures to prevent over-crowding,
to separate children from adults, and to ensure that all detention facilities adopt and
implement child-sensitive policies, procedures and practices, and to monitor
compliance with them. It is also necessary to prohibit and effectively prevent the use of
corporal punishment as a disciplinary measure, to adopt clear and transparent
disciplinary policies and procedures that encourage the use of positive and educational
forms of discipline and to establish in law the duty of managers and personnel of
detention facilities to record, review and monitor every instance in which disciplinary
measures or punishment are used.
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Very importantly, the strategy refers to strict measures to be taken to ensure
that all alleged incidents of violence, including sexual abuse of children in a place of
detention, are immediately reported and independently, promptly and effectively
investigated by appropriate authorities and, when well founded, effectively prosecuted.
Finally, in view of the crucial importance of independent monitoring and inspection
mechanisms, measures are recommended to ensure effective monitoring of, regular
access to and inspection of places of detention by independent bodies, human rights
institutions, ombudspersons or members of the judiciary, who are empowered to
conduct unannounced visits, conduct interviews with children and staff in private and
investigate allegations of violence.

Strategy XVI addresses the need to detect, assist and protect children
victimized as a result of their involvement with the justice system as alleged or
sentenced offenders. It refers among other things to the crucial importance of
establishing complaint mechanisms for child victims of violence within the justice
system that are safe, confidential, effective and easily accessible. In accordance with
the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power, States must ensure that child victims and witnesses are provided with
appropriate access to justice and fair treatment, restitution, compensation and social
assistance.”® The International NGO Council on Violence against Children noted that
“(t)he absence of meaningful complaint mechanism leaves children involved in the
juvenile justice system with little recourse when violence is perpetrated against them.
Children all too often have no avenue to draw attention to police or institutional
violence other than through the police or institutions themselves” (2013, p. 24).

The last strategy in this group (Strategy XVII) is concerned with strengthening
accountability and oversight mechanisms within the criminal justice system. It includes
a number of measures to take all appropriate measures to promote transparency and
combat impunity and the tolerance of violence against children within the justice
system, including awareness-raising programmes, education and effective prosecution
of violent offences committed against children within the justice system. Other
recommended measures refer to the need to establish all key elements of an effective
accountability system, ensure the independent, prompt and effective investigation and
prosecution of offences involving violence against children within the justice system,
and ensure that all public officials who are found to be responsible for violence against
children are held accountable through workplace disciplinary measures, termination of
employment and criminal justice investigations, where appropriate.

8. Conclusion

The article could only summarize some of the key practical measures identified
in the new instrument. This will hopefully be enough to encourage practitioners and
policy makers to study the instrument itself and identify gaps in their own systems and
procedures. Because it is quite comprehensive, the instrument can actually be used as a
checklist against which to compare existing practices, procedures and policies. At the
same time, it should encourage practitioners and researchers to explore and test
different means of implementing the proposed strategies and evaluate their impact.

States currently face many difficulties in improving child protection practices
and systems, particularly in a time of fiscal constraints (Moore, 2013). In Canada, as
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elsewhere, the criminal justice system is capable of playing a much greater and more
effective role in preventing violence against children. It needs to be fully mobilized.
There is also a dire need for greater clarity and more rigorous evidence about the best
ways to prevent and respond to violence against children through the justice system as
well as every other available means. The Model Strategies can perhaps encourage
progress toward that goal.
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AJC.3/67/L.34, operative paragraph 30.

Note that the UN has already adopted a comparable set of Model Strategies and Practical
Measures on the Elimination of Violence against Women in the Field of Crime Prevention
and Criminal Justice, General Assembly Resolution 52/86; and, the Updated Model
Strategies and Practical Measures on the Elimination of Violence against Women in the
Field of Crime Prevention and Criminal Justice, General Assembly resolution 65/228,
annex.

Optional Protocol to the Convention on the Rights of the Child on the sale of children, child
prostitution and child pornography, General Assembly resolution 54/263, annex I1.

Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children, supplementing the United Nations Convention against Transnational Organized
Crime, General Assembly resolution 55/25, Annex II.

See also: Committee on the Rights of the Child (2006), General Comment no. 8. Also: The
United Nations Committee on the Rights of the Child (2011), para 24. The United Nations
Guidelines for the Prevention of Juvenile Delinquency state that "No child or young person
should be subjected to harsh or degrading correction or punishment measures at home, in
schools or in any other institutions”, General Assembly resolution 45/112, annex, para 54.
See also to the Committee on the Rights of the Child (2011), para 29. See also United
Nations (2006), paragraphs 44 and 100.

General Assembly resolution 54/263.

General Assembly resolution 55/25, Annex II.

Articlel18 of the Council of Europe 2007 Convention on the Protection of Children against
Sexual Exploitation and Sexual Abuse requires the criminalization of the following
conducts: “(a) engaging in sexual activities with a child who, according to the relevant
provisions of national law, has not reached the legal age for sexual activities; (b) engaging
in sexual activities with a child where: use is made of coercion, force or threats; or abuse is
made of a recognised position of trust, authority or influence over the child, including
within the family; or abuse is made of a particularly vulnerable situation of the child,

notably because of a mental or physical disability or a situation of dependence.” CETS 201

— Protection of Children against Sexual Exploitation and Sexual Abuse, 25.X.2007.
Convention Concerning the Prohibition and Immediate Action for the Elimination of the
Worst forms of Child Labour, 1999 (No. 182), International Labour Organization.

The reference to playing “a leadership role” is consistent with the United Nations
Guidelines for the Prevention of Crime, Economic and Social Council resolution 2002/13,
annex, para 7.

On the participation of child victims, see also the 2012 Report of the Special Rapporteur on
the sale of children, child prostitution and child pornography.

A similar measure was included in the Guidelines for Action on Children in the Criminal
Justice System, Economic and Social Council resolution 1997/30, annex. Guideline 17
states that: “Appropriate action should ensure to alleviate the problem of children in need of
special protection measures, such as children working or living on the streets or children
permanently deprived of a family environment, children with disabilities, children of
minorities, immigrants and indigenous peoples and other vulnerable groups of children.”
See also: Committee on the Rights of the Child (2003), para 38; and (2006a), para. 42.

See also: Committee on the rights of the Child (2011, para 72); UNICEF, UNHCR, Save the
Children and World Vision (2013); WHO (2006).

See: Report of the Special Rapporteur on the sale of children, child prostitution and child
pornography (United Nations, 2013)

Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime,
Economic and Social Council resolution 2005/20, annex.

See: United Nations Standard Minimum Rules for the Administration of Juvenile Justice,
General Assembly resolution 40/33, annex, rules 11.1, 11.2, 11.3.
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See, in that regard, the Basic Principles on the Use of Restorative Justice Programmes in
Criminal Matters, Economic and Social Council resolution 2002/12, annex. Also: UNODC
(2006). See also: SRSG on Violence against Children (2013).

United Nations Principles and Guidelines on Access to Legal Aid in Criminal Justice
Systems, Economic and Social Council resolution 2005/20, annex, Principle 7.

United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures
for Women Offenders (Bangkok Rules), General Assembly resolution 65/229, annex, Rule
65.

See: Committee on the Rights of the Child (2009a, para 74).

Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power,
General Assembly resolution 40/34.
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